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POLICIES  AND  PROCEDURES  FOR  THE  EN¬ 
FORCEMENT  OF  STANDARDS  AND  REQUIRE¬ 
MENTS  FOR  ACCESSIBILITY  BY  THE  PHYS¬ 
ICALLY  HANDICAPPED 

Implamantation  of  Enforcamanl  of  tho 
Architocturol  Borrior*  Act  of  1968 

AGENCY:  Department  of  Housing 
and  Urban  Development. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  sets 
forth  policies  and  procedures  for  the 
enforcement  of  requirements  for 
accessiblity  by  the  physically  handi¬ 
capped  imposed  by  regulation  or  con¬ 
tract  under  any  program  of  the  De¬ 
partment,  excluding  those  require¬ 
ments  imposed  pursuant  to  the  au¬ 
thority  of  Section  504  of  the  Rehabili¬ 
tation  Act  of  1973  and  the  Depart¬ 
ment’s  proposed  regulations  regarding 
nondiscrimination  based  on  handicap 
at  24  CFR  Part  8.  The  policies  and 
procedures  of  this  proposed  rule  would 
apply  after  the  effective  date  of  these 
regulations  to  all  complaints  received 
and/or  findings  of  noncompliance 
made  regarding  buildings  or  facilities 
subject  to  such  requirements. 

DATE:  Comments  by  April  23,  1979. 

ADDRESS:  Comments  should  be  sent 
to  the  Rules  Docket  Clerk,  Office  of 
General  Counsel,  Room  5218,  Depart¬ 
ment  of  Housing  and  Urban  Develop¬ 
ment,  451  7th  Street,  S.W.,  Washing¬ 
ton,  D.C.,  20410. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Dr.  Robert  Wehrli,  Office  of  Inde¬ 
pendent  Living  for  the  Disabled,  De¬ 
partment  of  Housing  and  Urban  De¬ 
velopment,  451  7th  Street,  S.W., 
Washington,  D.C.,  20410,  (202)  755- 
7366.  (NOXE:  This  is  not  a  toll  free 
number). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  July  1,  1976,  the  Architectural 
and  Transportation  Barriers  Compli¬ 
ance  Board  (hereinafter,  the 
A&TBCB)  published  a  Notice  in  the 
F’ederal  Register  entitled  “Guidelines 
for  Compliance  System  Development” 
(41  FR  27192).  The  Notice  set  forth 
advisory  guidelines  for  the  benefit  of 
other  Federal  agencies  in  developing 
procedures  for  achieving  compliance 
with  standards  for  the  accessibility  of 
Federally-related  buildings  and  facili¬ 
ties  by  the  physically  handicapped  im¬ 
posed  pursuant  to  the  Architectural 
Barriers  Act  of  1968,  as  amended.  Pub. 
L.  90-480.  The  Notice  indicated  that 
agency  compliance  procedures  should 
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be  compatible  with  those  of  the  Board, 
set  forth  as  36  CFR  Part  1150,  regard¬ 
ing  compliance  with  Pub,  L,  90-480. 

The  Department  hereby  proposes  a' 
new  24  CFR  Part  41  which  is  respon¬ 
sive  to  the  Notice  of  the  A&TBCB  and 
which,  in  addition,  extends  the  appli¬ 
cability  of  the  uniform  compliance 
procedures  to  requirements  other  than 
those  imposed  pursuant  to  Pub.  L.  90- 
480,  such  as  those  imposed  pursuant 
to  the  Department’s  statutory  authori¬ 
ty  to  set  building  standards  and  re¬ 
quirements. 

Summary  or  the  Rule 

Section  41.1  Applicability,  indicates 
that  the  procedures  of  this  Part  apply 
to  all  complaints  and/or  findings  of 
noncompliance  regarding  buildings  or 
facilities  subject  to  standards  and  re¬ 
quirements  for  accessibility  by  the 
physically  handicapped  imposed  by 
regulation  or  contract  under  any  pro¬ 
gram  of  the  Department,  including 
those  set  forth  at  24  CFR  Part  40. 
However,  the  compliance  procedures 
of  this  Part  do  not  apply  to  findings  or 
complaints  regarding  discrimination 
based  on  handicap  under  Section  504 
of  the  Rehabilitation  Act  of  1973,  or 
the  Department’s  regulations  at  24 
CFR  Part  8  (published  as  a  proposed 
rule  at  43  FR  76  16652,  April  19,  1978). 
All  matters  arising  only  under  Section 
504,  including  those  involving  alleged 
violations  of  standards  and  require¬ 
ments  for  building  accessibility,  must 
be  addressed  within  the  nondiscrimi¬ 
nation  compliance  procedures  pro¬ 
posed  by  the  Department  at  24 
Part  8,  as  mandated  by  the  Depart¬ 
ment  of  Health,  Education  and  Wel¬ 
fare  in  its  governmentwide  regulations 
on  Section  504  at  45  CFR  Part  85. 

Section  41.3  Assurances  Required, 
indicates  that  each  HUD  Assistant 
Secretary  shall  require  an  assurance 
of  compliance  with  all  applicable  ac¬ 
cessibility  standards  and  requirements 
prior  to  approving  applications  or  en¬ 
tering  into  contracts  for  grants,  loans, 
insurance,  guarantee,  or  other  forms 
of  assistance.  This  proposed  rule  re¬ 
quires  that  the  form  of  such  assurance 
be  acceptable  to  the  responsible  De¬ 
partment  Official. 

Section  41.4  Waiver  of  Mofification 
of  Standards,  requires  that  the  respon¬ 
sible  Department  Official  be  given  an 
opportunity  to  review  and  comment 
upon,  prior  to  approval,  any  proposed 
waiver  or  modification  of  a  standard 
or  a  requirement  subject  to  the  proce¬ 
dures  of  this  Part,  in  order  to  assure  a 
consistent  Department  policy  regard¬ 
ing  the  removal  of  architectural  bar¬ 
ters  and  accessibility  by  physically 
handicapped  persons.  It  should  be 
noted  that  this  provision  does  not  pro¬ 
vide  independent  authority  for  the 
waiver  of  a  standard  or  requirement:  it 
merely  mandates  the  involvement  of 


the  responsible  Department  Official  in 
any  waiver  process  initiated  by  an  As¬ 
sistant  Secretary. 

Section  41.5  Achieving  Compliance, 
is  based  generally  upon  the  Depart¬ 
ment’s  compliance  procedures  for 
Title  VI  of  the  Civil  Rights  Act  of  1964 
(non-discrimination  based  on  race, 
color,  or  national  origin).  The  section 
provides  for  the  receipt  of  complaints, 
the  initiation  of  compliance  reviews, 
and  the  resolution  of  matters  involv¬ 
ing  alleged  noncompliance  with  acces¬ 
sibility  standards  and  requirements 
through  voluntary  compliance  and 
other  means. 

Subsection  (a)  authorizes  the  re¬ 
sponsible  Department  Official,  in  con¬ 
sultation  with  the  appropriate  Assist¬ 
ant  Secretary,  to  conduct  compliance 
surveys  and  investigations  as  he/she 
deems  appropriate. 

Subsection  (b)  provides  that  any  in¬ 
terested  person  who  has  reason  to  be¬ 
lieve  that  there  has  been  noncompli- 
ancc  with  a  standard  or  requirement 
subject  to  this  Part,  may  file  a  written 
complaint  with  the  responsible  De¬ 
partment  Official. 

Subsection  (c)  requires  the  responsi¬ 
ble  Department  Official  to  make  a 
prompt  investigation  of  any  alleged 
noncompliance  indicated  by  a  com¬ 
plaint,  a  HUD-initiated  compliance 
action,  or  through  other  information. 
The  scope  of  the  investigation  shall  be 
left  to  the  discretion  of  the  responsi¬ 
ble  Department  Official,  who  shall  ini¬ 
tiate  his/her  investigation  only  after 
consultation  with  the  appropriate  As¬ 
sistant  Secretary  whose  program  is  in¬ 
volved. 

Subsection  (d)  Resolution  of  Mat¬ 
ters,  indicates  that,  if  any  investiga¬ 
tion  under  Subsection  (c)  indicates  a 
failure  to  comply  with  applicable 
standards  or  requirements,  the  respon¬ 
sible  Department  Official  shall  at¬ 
tempt  to  gain  voluntary  compliance.  If 
voluntary  compliance  cannot  be 
achieved,  the  matter  shall  be  referred 
to  the  appropriate  Assistant  Secretary 
for  action  under  his  or  her  program 
authority  in  order  to  achieve  compli- 
anca  The  Assistant  Secretary  is  re¬ 
quired  to  report  back  to  the  responsi¬ 
ble  Department  Official  within  30 
days  (or  a  shorter  or  longer  period  as 
determined  by  the  responsible  Depart¬ 
ment  Official)  regarding  the  actions 
taken  and  the  schedule  and  means  for 
achieving  compliance. 

Subsection  (e)  authorizes  HUD  offi¬ 
cials,  other  than  the  responsible  De¬ 
partment  Official,  to  receive  com¬ 
plaints  and  undertake  compliance  ac¬ 
tions,  so  long  as  initial  notification  of 
such  complaint  or  proposed  action  is 
given  to  the  responsible  Department 
Official.  In  this  way,  the  Department 
intends  to  retain  its  decentralized  com¬ 
pliance  system,  subject  to  the  overall 
coordination  of  the  responsible  De- 
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partment  Official  in  order  to  assure  a 
consistent  Department  compliance 
policy. 

Section  41.6  Matters  Involving  the 
Architectural  and  Transportation  Bar¬ 
riers  Compliance  Board,  indicates 
that,  with  respect  to  complaints  re¬ 
ferred  by  the  A&TBCB.  the  proce¬ 
dures  set  forth  in  this  Part  shall 
apply,  and  all  compliance  actions  are 
to  be  undertaken  imder  the  coordina¬ 
tion  of  the  responsible  Department 
Official  within  the  60-day  period  man¬ 
dated  by  the  regulations  of  the 
A&TBCB  at  36  CFR  1150.41. 

In  addition,  the  Office  of  General 
Counsel,  with  the  assistance  of  the  re¬ 
sponsible  Department  Official  and  the 
appropriate  Assistant  Secretary,  shall 
coordinate  the  Department’s  re- 
sponsed  to  any  citation  by  the 
A&TBCB  involving  the  Department. 

Public  Participation 

This  part  is  issued  as  a  proposed 
rule.  The  Department  invites  written 
comments  from  interested  persons.  All 
comments  will  be  considered  before 
adoption  of  a  final  rule.  Comments  re¬ 
ceived  will  be  available  for  public  in¬ 
spection  in  Room  5218  between  8:45 
a.m.  and  5:15  p.m.  on  all  working  days. 

The  department  has  determined 
that  an  Environmental  Impact  State¬ 
ment  is  not  required  with  respect  to 
these  amendments.  The  Finding  of  In¬ 
applicability  in  accordance  with 
HUD’S  environmental  procedures 
Handbook  (Handbook  1390.1)  is  availa¬ 
ble  for  public  inspection  during  regu¬ 
lar  business  hours  in  the  Office  of  the 
Rules  Docket  Clerk.  Office  of  the 
General  Counsel.  Department  of 
Housing  and  Urban  Development. 
Room  5218.  451  7th  Street  SW.,  Wash¬ 
ington.  D.C. 20410. 

In  consideration  of  the  foregoing, 
the  Department,  therefore,  proposes 
to  amend  24  CFR  by  adding  a  new 
Part  41  as  follows: 

PART  41— POLiaES  AND  PROCEDURES  FOR 
THE  ENFORCEMENT  OF  STANDARDS  AND 
REQUIREMENTS  FOR  ACCESSIMUTY  BY  THE 
PHYSICALLY  HANDICAPPED 

S6C. 

41.1  Applicability. 

41.2  Definitions. 

41.3  Assurances  required. 

41.4  Waiver  or  modification  of  standards. 

41.5  Achieving  compliance  review. 

41.6  Matters  involving  the  Architectural 
and  Transportation  Barriers  Compliance 
Board. 

Authority:  Architectural  Barriers  Act  of 
1968,  as  amended  by  Pub.  L.  90-480,  42 
U.8.C.  4151  et  seq. 


PART  41— POUaES  AND  PROCEDURES  FOR 

THE  ENFORCEMENT  OF  STANDARDS  AND 

REQUIREMENTS  FOR  ACCESSIBILITY  BY  THE 

PHYSICALLY  HANDICAPPED 

§  41.1  Applicability. 

This  part  sets  forth  policies  and  pro¬ 
cedures  for  the  enforcement  of  st^d- 
ards  and  requirements  for  acce'ssibility 
by  the  physically  handicapped  im¬ 
posed  by  regulation  or  contract  under 
any  program  of  the  Department,  ex¬ 
cluding  standards  or  requirements  im¬ 
posed  pursuant  only  to  the  authority 
of  Section  504  of  the  Rehabilitation 
Act  of  1973  or  the  Department’s  regu¬ 
lations  regarding  nondiscrimination 
based  on  handicap  at  24  cm  Part  8. 
The  policies  and  procedures  of  this 
part  shall  apply  after  the  effective 
date  of  these  regulations  to  all  com¬ 
plaints  received,  and/or  findings  of 
noncompliance  made,  regarding  build¬ 
ings  or  facilities  subject  to  such  regu¬ 
latory  or  contractual  requirements. 

§  41.2  Definitions. 

As  used  in  this  part,  the  term  “re¬ 
sponsible  Department  Official’’  means 
the  Secretary,  or  to  the  extent  of  any 
delegation  of  authority  by  the  Secre¬ 
tary  to  act  under  this  part,  any  other 
Department  Official  to  whom  authori¬ 
ty  has  been  delegated  or  redelegated. 

§  41.3  Assurance  required. 

Each  Assistant  Secretary  shall,  as  a 
condition  for  approval  of  any  contract 
or  application  for  assistance  imder  a 
program  imposing  standards  and/or 
requirements  for  accessibility  which 
are  subject  to  this  part,  require  an  as¬ 
surance  of  compliance  with  those 
standards  and  requirements.  Such  as¬ 
surance  shall  be  in  a  form  acceptable 
to  the  responsible  Department  Offi¬ 
cial. 

§  41.4  Waiver  or  modification  of  stand¬ 
ards. 

The  responsible  Department  Official 
shall  have  the  opportunity  to  review 
and  comment  upon,  prior  to  its  ap¬ 
proval,  any  proposed  waiver  or  modifi¬ 
cation  of  a  standard  or  requirement 
subject  to  this  part,  in  order  to  assure 
consistent  Department  policy  regard¬ 
ing  the  removal  of  architectural  bar¬ 
riers  and  accessibility  by  physically 
handicapped  persons. 

§  41.5  Achieving  compliance. 

(a)  Periodic  Compliance  Reviews. 
The  responsible  Department  Official, 
in  consultation  with  the  appropriate 
Assistant  Secretary,  shall  conduct  sur¬ 
veys  and  investigations  as  deemed  ap¬ 
propriate  to  achieve  compliance  with 
standards  or  requirements  subject  to 
this  part. 

(b)  Complaints.  Any  interested 
person  who  has  reason  to  believe  that 
there  has  been  noncompliance  with 


standards  or  requirements  subject  to 
this  part,  may,  by  himself  or  herself, 
or  by  a  representative,  file  a  written 
complaint  with  the  responsible  De¬ 
partment  Official. 

(c)  Investigations.  The  responsible 
Department  Official  or  his/her  desig¬ 
nee  shall,  after  consultation  with  the 
appropriate  Assistant  Secretary,  make 
a  prompt  investigation  whenever  a 
compliance  review,  report,  complaint, 
or  any  other  information  indicates  a 
possible  failure  to  comply  with  stand¬ 
ards  or  requirements  subject  to  this 
part.  The  investigation  should  include 
a  determination  of  the  authority 
under  which  the  standards  or  require¬ 
ments  were  imposed  and,  where  appro¬ 
priate.  a  review  of  the  records  kept 
pursuant  to  24  CFR  40.6;  the  circum¬ 
stances  imder  which  the  building  or 
facility  was  designed,  constucted.  or  al¬ 
tered;  and  other  factors  relevant  to  a 
determination  as  to  whether  there  has 
been  noncompliance  with  this  Part. 

(d)  Resolution  of  Matters.  (1)  If  any 
investigation  pursuant  to  paragraph 
(c)  of  this  section  indicates  a  failure  to 
comply  with  the  applicable  standards 
or  requirements,  the  responsible  De¬ 
partment  Official  or  his/her  designee 
shall  attempt  to  gain  voluntary  com¬ 
pliance  whenever  possible.  (2)  If  it  has 
been  determined  that  voluntary  com¬ 
pliance  cannot  be  achieved,  the  re¬ 
sponsible  Department  Official  shall 
refer  the  matter  to  the  appropriate 
Assistant  Secretary  for  action  pursu¬ 
ant  to  his  or  her  program  authority  re¬ 
garding  the  residential  structure  or 
other  building  or  facility  under  inves¬ 
tigation,  to  achieve  compliance  with 
the  requirements  subject  to  this  part. 
The  A^istant  Secretary  shall  report 
to  the  responsible  Department  Official 
within  30  days  of  the  date  of  such  re¬ 
ferral  regarding  the  action  taken  and 
the  schedule  and  means  of  achieving 
compliance,  except  that  the  responsi¬ 
ble  Department  Official  may  specify  a 
shorter  or  longer  reporting  period,  as 
deemed  appropriate. 

(e)  Compliance  Actions  By  Other  In¬ 
dividuals.  Individuals  other  than  the 
responsible  Department  Official  may 
receive  complaints  and  undertake 
other  appropriate  actions  to  achieve 
compliance  with  requirements  subject 
to  this  part,  so  long  as  initial  notifica¬ 
tion  of  such  complaints  or  proposed 
actions  is  given  both  to  the  responsible 
Department  Official  and  the  appropri¬ 
ate  Assistant  Secretary. 

§  41.6  Matters  Involving  the  Architectural 
and  Transportation  Barriers  Compli¬ 
ance  Board. 

(a)  Complaints.  With  respect  to  any 
complaint  referred  to  the  responsible 
Department  Official  by  the  Architec¬ 
tural  and  Transportation  Barriers 
Compliance  Board  (A&TBCB),  the 
procedures  set  forth  in  this  part  shall 
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apply.  In  such  a  case,  the  responsible 
Department  Official  shall  coordinate 
all  investigations  and/or  other  compli¬ 
ance  actions  to  assure  that  the  Depart¬ 
ment  responds  to  the  A«ScTBCB  within 
the  60-day  period  set  forth  at  36  CFR 
1150.41  for  the  informal  resolution  of 
complaints. 

(b)  Citations.  The  Office  of  General 
Counsel  shall,  with  the  assistance  of 
the  responsible  Department  Official 
and  the  appropriate  Assistant  Secre¬ 
tary,  respond  to  any  citation  issued  by 
the  A«feTBCB  to  the  Department  al¬ 
leging  noncompliance  with  the  stand¬ 
ards  issued  pursuant  to  the  Architec¬ 
tural  Barriers  Act  of  1968,  as  amended. 
The  applicable  procedures  regarding 
such  a  citation  are  set  forth  at  36  CFR 
Part  1150. 

Issued  at  Washingrton,  D.C.,  Febru¬ 
ary  12.  1979. 

Lawrence  B.  Simons. 

Assistant  Secretary  for  Housing- 
Federal  Housing  Commissioner. 

[FR  Doc.  79-5385  Filed  2-20-79;  8:45  am] 
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